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AGRICULTURAL PRODUCE (EGG PRODUCTION INDUSTRY) REGULATIONS 2006 - 
DISALLOWANCE 

Amendment to Motion 

Resumed from an earlier stage of the sitting. 

HON BRUCE DONALDSON (Agricultural) [5.12 pm]:  Empowerment was given under section 14 of the 
Agricultural Produce Commission Act to raise a charge.  That is the principle of the act.  The act then uses 
regulations as its engine room.  That is what has happened with these regulations.  I suggest that we can disallow 
a regulation but that we cannot amend it, if my memory is correct.  No-one is saying anything, so I guess it must 
be. 

Hon Simon O’Brien:  Your memory is absolutely correct; well done! 

Hon BRUCE DONALDSON:  I thank Hon Simon O’Brien.  I can foresee a short-term solution and a long-term 
solution for the government.  The short-term solution for the government is to support the disallowance, 
especially the disallowance of regulation 4.  Regulation 5 is an information-gathering and statistical regulation.  
Although section 14 of the act imposes a charge, it has obviously been decided that the charge will be assessed 
by the amount of eggs that each producer sells.  The words “for services provided” should be added to 
regulation 4(1) so that it would read - 

A producer who sells eggs produced in the business of the producer must pay a charge to the 
commission for services provided within 14 days after the end of each quarter in which the producer 
sold the eggs. 

That would clearly link the charge, which has not been identified at this stage, “for services provided”.  Those 
services provided will be quite clear in the raising of a levy or charge by the egg producers’ committee.  It will 
be able to identify those services that require remuneration or revenue from those involved in that industry.  It 
links very clearly the raising of that charge for services.  Irrespective of what section 14 of the act says, I assure 
members that it was never envisaged that a charge could be levied that could be considered by the High Court as 
a tax because there is no management plan and no service identified up front.  That is the short-term solution.  I 
believe that disallowance of regulations 4(1) and 4(2) should be agreed to.  The government would then have the 
power to regazette a replacement regulation spelling out clearly that the charge to the commission is for services 
provided, which would be established by the egg producers’ committee. 

Hon Kim Chance:  We have already established it. 

Hon BRUCE DONALDSON:  I know that the government has established the committee, but it has not 
established the charge.  The regulation does not say that the charge is “for services provided”, and there is a 
close linkage between the two.  It makes it unambiguous in that sense.  That is the short-term solution.  The 
government has it in its head to do that. 

Hon Kim Chance:  You are still confusing the act with the regs. 

Hon BRUCE DONALDSON:  No, section 14 of the act empowers the commission to raise a charge but not 
against something that the High Court would rule out of order.  The act does not protect the charge.  The only 
way the government can protect it - this is the long-term solution for all these so-called producers’ committees 
under the Agricultural Produce Commission Act - is by bringing into this house a taxing bill, which the 
government could do.  However, in the short term I will be supporting the disallowance, especially of 
regulations 4(1) and 4(2).  The minister did not hear what I said earlier.  I said that the government should link 
quite clearly in regulation 4(1) that the charge paid to the commission is for services provided.  That charge can 
then be established and related very closely to those services. 

Hon Kim Chance:  Yes, but you are asking for amendments to the act. 

Hon BRUCE DONALDSON:  No, I am not.  The minister could go down to a legal opinion on this. 

Hon Kim Chance:  And you might be quite right, but this is not the place. 
Hon BRUCE DONALDSON:  I can tell the minister that section 14 does not give the power to raise a charge 
that is deemed to be a tax. 
Hon Kim Chance:  No, and nor is that sought in the regulations. 
Hon BRUCE DONALDSON:  The regulation is not being sorted out at all. 
Hon Kim Chance:  Section 14(3) of the act requires this regulation.  It does not permit; it requires. 
Hon BRUCE DONALDSON:  That is exactly right. 
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Hon Ray Halligan:  That is not a problem; it’s what is in it. 
Hon BRUCE DONALDSON:  The act itself is only setting the principle and the policy, and the engine room of 
any act is regulations. 
Hon Kim Chance:  Yes, and it requires this reg. 
Hon BRUCE DONALDSON:  The minister could have added a few words to the regulations that I believe 
would have satisfied the Joint Standing Committee on Delegated Legislation. 
Hon Kim Chance:  The act doesn’t require that. 
Hon BRUCE DONALDSON:  I am surprised at the minister.  He has been a member of this place for a long 
time. 
Hon Kim Chance:  Long enough to know the difference between an act and a regulation! 
Hon BRUCE DONALDSON:  The minister keeps shifting his position from year to year.  His very words were 
that the regulation has never been challenged.  However, I tell him that one day it will be challenged in the High 
Court.  I believe the High Court would say that a regulation such as that is raising a tax, because the minister has 
not even had the decency to put in “for services provided”.  It should state that the charge is legitimate, but it is 
for services provided. 

Hon Kim Chance:  Even though the act requires this reg? 

Hon BRUCE DONALDSON:  It requires the use of it by way of regulation. 

Hon Ray Halligan:  A regulation. 

Hon BRUCE DONALDSON:  Yes, a regulation.  I believe the regulation has been very badly crafted and the 
words I suggested would solve the problem, quite frankly, in the short term.  We cannot amend it in this house.  I 
am not too fussed about regulation 5, as that is an information-gathering regulation.  I do not have a problem 
with that, really.  However, I am concerned about regulations 4(1) and 4(2) and I believe their disallowance 
should be supported.  The minister could change the wording of those regulations, which I believe would satisfy 
not only the Parliament but also the High Court, if it ever came to a decision by that court.  That is the short-term 
solution; it is in the minister’s hands. 

Hon Kim Chance:  This regulation is entirely consistent with the High Court ruling - entirely. 

Hon BRUCE DONALDSON:  I have seen the use of regulations in this house before that have been knocked 
back for that very reason. 

Hon Kim Chance:  The ruling requires a linkage between the beneficiary and the taxed person or the levied 
person. 

Hon BRUCE DONALDSON:  However, the minister has not established what that charge will be and what it 
will be for.  The minister could have used some very simple words - “for services provided”.  That would then 
give the committee the flexibility to identify it to the producers.  Poll the producers, as the minister rightly said, 
by saying, “These are the sorts of services for which we need to raise the levy.  We are now spending $600 000 a 
year.  We look like we will continue to spend that.  We are looking now at raising a fee for the services 
provided.”   
Hon Kim Chance:  The act empowers the proclamation of regulations that are only for services provided.  
Anything beyond that would be beyond the power of the act.   

Hon Simon O’Brien:  That is why the committee has recommended the disallowance.   

Hon BRUCE DONALDSON:  A charge under section 14 of the act means a charge imposed on the producers. 
Hon Kim Chance:  That is right. 

Hon BRUCE DONALDSON:  A regulation must be used -  
Hon Kim Chance:  Under the act.   

Hon BRUCE DONALDSON:  No.  It is to establish that charge.  Under the proposed regulations, a charge will 
be established, but no reasons have been given.  The High Court would throw that out if it were challenged and 
the government would run that risk.  The minister may shake his head and I hate to tell him that one day it could 
happen.  The government should be sure about what, under the act, the producers’ committee is trying to 
achieve.  I do not know why, in this day and age, we are regulating for what could be deemed to be a taxing 
regulation.  To clear up this matter once and for all, I am surprised that a taxing bill has not been introduced.   

Hon Kim Chance:  If it were a tax, the revenue would accrue to government.   
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Hon BRUCE DONALDSON:  Not necessarily.   

Hon Kim Chance:  As it evolved, the revenue raised out of the tax would go to a third party.   

Hon BRUCE DONALDSON:  If a taxing bill were considered legal, there would be something wrong.   

Hon George Cash:  You can hypothecate. 

Hon BRUCE DONALDSON:  I will let the lawyers sort that out.   

Hon Kim Chance:  There may be an argument for that.   

THE DEPUTY PRESIDENT (Hon Graham Giffard):  Order, members!  Hon Bruce Donaldson has the call 
and his attention has been diverted from the motion.   

Hon BRUCE DONALDSON:  It is in the minister’s hands to do something.  A few simple words in another 
regulation could be introduced tomorrow to clarify the situation.  I hope that the wording of future regulations 
under the Agricultural Produce Commission Act are unambiguous.   
If the regulations were challenged, it would be clearly identified that the charge is being raised under the act for 
services provided.  This is not a precedent.  It has happened on a number of occasions since I have been a 
member of this Parliament.  About two years ago the minister rectified a situation in which the levy could have 
been deemed a tax, and I gave him credit for that action.  I thought I had the Greens (WA) onside to agree to my 
motion to disallow a regulation; however, the minister did the right thing and I was later told by Hon Jim Scott 
that he would not have supported my disallowance motion.  Thank heavens the minister had the commonsense to 
realise the consequences of that regulation.  The minister should apply that same commonsense and take similar 
action in this instance.  It would remove the impasse and everyone involved would be the winners.   

HON GEORGE CASH (North Metropolitan) [5.24 pm]:  We are dealing with the regulations made under the 
Agricultural Produce Commission Act 1988, particularly the Agricultural Produce (Egg Production Industry) 
Regulations 2006.  As Hon Ray Halligan has indicated, the opposition takes issue with regulations 4 and 5, 
which were published in the Government Gazette on 31 March 2006.  There is no doubt that the regulations are 
made under the provisions of section 14 of the Agricultural Produce Commission Act 1988.   

Hon Kim Chance:  I am glad you concede that.   

Hon GEORGE CASH:  I do not have to concede anything, because we cannot have a regulation if we do not 
have a head of power.  All section 14 does is provide the head of power to enable a regulation to be written.  The 
argument here, and I am surprised that the Minister for Agriculture and Food has not grasped it yet, is not an 
argument about whether a charge should be made for services; it is about the way in which the regulation has 
been written.  The Joint Standing Committee on Delegated Legislation says that the regulation is written in a 
manner that is based on the selling of eggs.  It is not written on the basis of the service charge that is referred to 
in section 14 of the act.  I understand that that is why Hon Bruce Donaldson said that one way to clarify the issue 
is to insert certain words into the regulation to make it clear that reference is being made to the service charge.  It 
is a question of form, and the current form of regulation 4 sets up a regime based on the selling of eggs rather 
than the provision of the services that are required.   

I will make some comments about the Joint Standing Committee on Delegated Legislation, which was 
established by this house to enable the chamber to better scrutinise subsidiary legislation that passes through this 
place on a continuous basis.  Of all the committees we have in this Legislative Council, the Joint Standing 
Committee on Delegated Legislation is a highly respected committee.  It is a joint house committee comprising 
four members from each house - two Liberal members and two Labor members from the Legislative Assembly 
and two Liberal members and two Labor members from the Legislative Council.  The chairman is a Labor 
member from the Legislative Assembly and the deputy chairman is Hon Ray Halligan, a Liberal member from 
the Legislative Council.  Hon Ray Halligan is the longest serving member on the delegated legislation committee 
and comes to this chamber with a significant degree of experience in the scrutiny of subsidiary legislation.   

It can be fairly said that Hon Ray Halligan does not rise in this house on a whim when he gives notice of his 
disallowance motions.  He rises because the Delegated Legislation Committee wants to further investigate 
aspects of some subsidiary legislation that is in the process of passing through the house and is before that 
committee.  In most instances Hon Ray Halligan is able to rise at a later stage and say that the committee has, 
after discussions with the minister or whoever is handling the legislation, satisfied itself with the purpose and 
intent of the legislation.  In cases in which the committee cannot satisfy itself, it takes the unusual step of 
disallowing the regulation.  However, before it does that it always advises the department - it does not have to 
advise the minister because the minister would be well aware - that should the regulation be disallowed and then 
be brought forward in a different form that is acceptable to the Delegated Legislation Committee, it would not be 
opposed.   



Extract from Hansard 
[COUNCIL - Tuesday, 29 August 2006] 

 p5286c-5302a 
Hon Bruce Donaldson; Deputy President; Hon George Cash; Hon Paul Llewellyn; Hon Anthony Fels; Hon Ray 

Halligan 

 [4] 

My understanding of the work of that committee is that it goes out of its way to help departments and ministers 
understand the needs of that committee.  The Delegated Legislation Committee is a very important arm of this 
house.  It provides the intense scrutiny that cannot be given to delegated legislation by the chamber as a whole.  
It is a very important committee.  More than that, the reports of the committee over many years have consistently 
been non-partisan.  The members of the committee, notwithstanding their political affiliations, have always taken 
a parliamentary approach, and in this particular instance the report is a report of the whole committee.  It does 
not have a minority report attached to it.   

Hon Kim Chance:  That just means they all got it wrong.   

Hon GEORGE CASH:  It may be that the committee got it wrong but I reckon there is at least an eight to one 
chance that the minister might have it wrong and the committee might have it right.  The odds are significantly 
lengthened because of the professionalism of that committee and the professional advice that is available to it.   

Hon Kim Chance:  I think it’s an excellent committee.  This report is atypical.   

Hon GEORGE CASH:  It is surprising that it takes me to remind the minister of when he was in opposition and 
what he used to say about the delegated legislation committee to persuade him to change his mind about the 
committee.  When the minister commenced his speech today, he belittled that committee and said it was the 
worst report he had ever read. 

Hon Kim Chance:  I belittled the report, not the committee.   

Hon GEORGE CASH:  The minister belittled the committee.  The report is the creation of the members of the 
committee.  It did not just happen; it was created as a result of the professional conduct of the members and the 
staff of that committee.  As a friend, I am saying to the minister that I did not think I would ever hear him belittle 
a committee the way he did today.  Because he is the minister in charge of the department that submitted this 
regulation, he believes he has a duty to uphold the wishes of the department.  As a minister, he has a duty to the 
Parliament to uphold its laws, procedures and privileges.  One of the procedures is that we have a delegated 
legislation committee and this report, as with every other report, should be given proper cognisance.   
We all know that regulations can impose a fee but we also recognise that when the fee imposed is in excess of 
the services that are provided, the fee can turn into a tax.  Once it is established or has the characteristics of a tax, 
it requires a taxing bill.  I do not think there is any argument about that.  It is something that the Leader of the 
House has stated in this place before.  We all know that the Leader of the House can distinguish between a fee 
and a tax.  He acknowledges that most members in this house are able to distinguish between the two.  That is 
not the argument in this case.  The argument is about the form of words used in the regulation.  That is the issue 
at hand.  I am surprised that the minister is not prepared to concede that. 
When the minister was belittling the committee, I was reminded of page 14, the final page, of the report.  In my 
view, the minister attempted to say, “I’m telling you that this charge is a charge because I say it is a charge and if 
I keep saying it is a charge, it will make it a charge.”  I say to the minister that the mere statement that a charge is 
a charge does not make it a charge.  What makes it a charge are the characteristics and the elements that 
comprise it.  What makes it a tax is exactly the same - the characteristics and the elements that comprise it.  
Hon Ray Halligan mentioned the 1981 case of Crown v Toohey, 151 CLR 170.  The report makes reference to it 
at paragraph 6.8, which states - 

The High Court case of R v Toohey is authority for the proposition that a regulation which appears on 
its face to be made for a purpose that was authorised by the empowering statute under which it purports 
to be made will be invalid if it is, in fact, made for an unauthorised purpose.  The reason for this was 
best expressed by Chief Justice Gibbs when he said: 

It would be anomalous if a regulation which bore the semblance of propriety would remain 
valid even though it should be shown in fact to be made for an unauthorised purpose; that 
would mean that a clandestine abuse of power would succeed when an open excess would fail.   

Hon Kim Chance:  But where is the evidence in the report of the unauthorised purpose?  

Hon GEORGE CASH:  The whole basis of the report is that the form of words used in the regulation shows 
that it is based on the selling of eggs, not the particular service charge.   
Hon Kim Chance:  You don’t see it as a mechanism?  

Hon GEORGE CASH:  I see it as a mechanism to collect the charge.  We have all agreed that the head of 
power is section 14 of the act.  The regulation is the operational authority that enables the collection of the 
charge, but the regulation cannot of itself change the head of power.  If the head of power says that the charge is 
to relate to a service charge, that is what it has to do. 
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Hon Kim Chance:  That’s why it’s not necessary to state in the regulation that it is for the collection of a service 
charge; that’s only what the act empowers. 
Hon GEORGE CASH:  The minister is dead right. 
Hon Kim Chance:  So you don’t need to state it. 
Hon GEORGE CASH:  I did not say we had to state it. 
Hon Kim Chance:  No, but Hon Bruce Donaldson did.   

Hon GEORGE CASH:  Hon Bruce Donaldson suggested that it be stated for reasons of clarity so that there was 
no question in anyone’s mind about what it was there for.  That is what Hon Bruce Donaldson was proposing.  I 
agree with him entirely about the form of words.  What we seem to be arguing over today is not what constitutes 
a fee or a tax but the form of words used in the regulation.  More than that, it is the total context in which this 
matter has been dealt with.  Over a long period of years the delegated legislation committee has required further 
advice to be submitted by many departments.  Most departments provide that information in an expeditious and 
very genuine way.  If the minister reads the letters written by the committee and the responses by the department, 
it seems to me that the department did not want to understand what the committee was getting at. 

Hon Kim Chance:  The department made an error.  It misconstrued the first question about distribution, and that 
was regrettable.  After that, I think the department’s response was right on the point and precisely answered the 
questions asked by the committee, but the committee didn’t seem to read or understand that.  That is why I 
requoted them in my speech.   

Hon GEORGE CASH:  I want the minister to respond to what I am putting to him because my interpretation of 
the department’s responses are that they are convoluted, appear confused and are ambiguous as to their intent.  
That may have been intentional or unintentional.  I expect that it was unintentional and that the department could 
have handled it better.  Had the department asked the committee what words it believed would be acceptable, the 
committee would have given the department an indication.  The committee would not have told the department 
how to write the regulations; it would have given an indication of the sorts of words that would satisfy the 
committee.  That did not occur.  That is why we are talking about something that every other department seems 
to be able to sort out when it gets into a similar situation.   

Hon Kim Chance:  But surely a failure of communication, if that’s what it is, is a two-way thing.  Surely the 
committee might have been more helpful in its communication with the department.   

Hon GEORGE CASH:  I am not here to argue.  If any blame should be attached to the committee, it should 
wear it.  It is very clear from the letters that passed to and fro between the committee and the department that the 
committee knows its intentions.  Its letters are in clear and unambiguous terms, yet the responses from the 
department are not.  I argue that, on balance, the department was the one that was confused.  

Hon Kim Chance:  The letters are in the report and I don’t think that is the case.   

Hon GEORGE CASH:  I am not here to waste a lot of time on this issue.  I say that because one of my 
parliamentary colleagues has already asked me what this is all about.  Is it one egg or two eggs, fried eggs or 
poached eggs?  I am not being frivolous when I say that because the issue is as simple as choosing the correct 
words.  We are not arguing over what constitutes a fee or a tax.  

Hon Kim Chance:  To be fair, we have now had three quite different arguments from you, Hon Ray Halligan 
and Hon Bruce Donaldson, all asking for different solutions.  What do you want us to do, and what does the 
committee want?   

Hon GEORGE CASH:  The first thing I want is for the minister to listen.  I do not like the minister belittling 
our committees that he was, and I think continues to be, very strongly in favour of.  

Hon Kim Chance:  Which is why I am so disappointed in this report.  

Hon GEORGE CASH:  The minister is disappointed because his department did not wake up quickly enough 
and it has put the minister in the difficult position of having to defend something that is indefensible.  

Hon Kim Chance:  Nonsense. 

Hon GEORGE CASH:  The minister knows that the world will not end if this motion is carried and regulations 
4 and 5 are disallowed.  As suggested by Hon Bruce Donaldson, new regulations can be written that are 
acceptable to the Joint Standing Committee on Delegated Legislation.  I think than Hon Bruce Donaldson was 
trying to be helpful by saying that the disallowance of regulations 4 and 5 was not the end of the world.  If the 
regulations are disallowed and the government brings in a regulation - there is no question that a regulation is 
needed; it must be lawful, and it cannot go against its head of power - the committee, the minister, the 



Extract from Hansard 
[COUNCIL - Tuesday, 29 August 2006] 

 p5286c-5302a 
Hon Bruce Donaldson; Deputy President; Hon George Cash; Hon Paul Llewellyn; Hon Anthony Fels; Hon Ray 

Halligan 

 [6] 

department and the Parliament will all have achieved their objectives.  Everyone will be relatively happy because 
this is not the biggest argument in the world.  It is a case of perhaps the department’s misconstruing something.  
However, the good news is that it can be easily fixed.  As a group of members, I would have thought the idea 
would be to try to work towards the positive and just fix the problem.  Fixing it means disallowing regulation 4 
in its present form - as Hon Bruce Donaldson said, regulation 5 is about information gathering - and introducing 
a new regulation.  It is as easy as that.  This disallowance will not cause great problems for the other acts that the 
minister mentioned.  That may be what the department served up to him, and he is entitled to accept or reject that 
advice.  I am saying let us disallow this regulation so that, within a very short time, everyone can get on with the 
job.  By disallowing this regulation, we will be supporting the considered view of the Joint Standing Committee 
on Delegated Legislation.  More than that, I suggest that some members on the other side in both this house and 
the other house are entitled to feel slighted about what has been said.  I believe the committee members have 
discharged their duties in a proper and non-partisan way.  I understand why they would not wish to argue with 
the government.  I do not think there is any cop in that because there is an easy solution to the matter.  All the 
committee ever asked for is for the government to fix the problem.  Once that has happened, it can be ticked off 
and we can keep moving.  Let us get on with it, and disallow regulations 4 and 5 and let the minister bring in 
new regulations 4 and 5, written with acceptable words, and then perhaps we can move on to other legislation.  

HON PAUL LLEWELLYN (South West) [5.45 pm]:  I was confronted with this proposition at short notice a 
few days ago.  I thought, “Here we go; we’ll be debating eggs in the upper house”.  I was reading the committee 
report with some trepidation and a number of things sprung to mind.  Was it the chicken or the egg, the 
regulation or the act and such matters?  However, the Joint Standing Committee on Delegated Legislation had a 
more serious perspective on this.  To get a perspective on this bill, committee members had to do some research 
to see how this disallowance arose and how the Agricultural Produce Commission Act 1988 establishes the 
regulations.  Members did that research independently.  However, as I was doing my research, I could not help a 
number of egg jokes coming to mind; for example, one egg or two?  
Hon Simon O’Brien:  No bad yolks, thank you!  
Hon PAUL LLEWELLYN:  No yolks - fried or sunny side up?  I thought I should mention those aspects 
because they bring some light relief, which helps me to survive this process.  
Hon Kim Chance:  Shell be right, Paul!  
Hon Simon O’Brien:  We are too hard boiled for that sort of levity!  
Hon Anthony Fels:  What does that have to do with the price of eggs?   
Hon PAUL LLEWELLYN:  Eggs-actly!  We can call on a number of eggs-amples so that we can flesh this 
issue out!  I have become eggs-asperated with this debate!   
Hon Simon O’Brien:  You would not have a problem, except this government has tried to feather its nest!   
Hon PAUL LLEWELLYN:  A whole range of eggs-planations are necessary to make this clear!  On a more 
serious note, I will try to provide my perspective on the basis of the Greens (WA)’s assessment of whether 
regulations 4 and 5 should be disallowed. 
Several members interjected.  
Hon PAUL LLEWELLYN:  Are we going on with the egg jokes?  I am sorry, I missed a few.  
The DEPUTY PRESIDENT (Hon Graham Giffard):  I hope not. 
Hon PAUL LLEWELLYN:  I understand this has been a longstanding, complicated debate about taxes and 
levies and so on.  The Greens tried to unpack the logic behind the regulations and to review the delegated 
legislation committee’s report.  In doing so, the position we should take became clear to us.  The Joint Standing 
Committee on Delegated Legislation wishes the house to disallow the regulations that have been made under the 
Agricultural Produce Commission Act 1988, which has been in place for many years.  That act established the 
Agricultural Produce Commission, the functions of which are described on the APC web site.  Examination of 
the functions of the APC reveals how to regard this disallowance.  The APC’s web site states - 

The APC is a catalyst for generating new technology, promoting Western Australian produce.  
Essentially, the APC provides the financial management facility so your industry -  

Obviously that is directed to the web site user - 

•  can raise funds for a range of initiatives, including:   

•  These are important initiatives on which the money the APC raises is spent - 
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•  Establishing a compensation scheme for producers whose produce is destroyed due to pests or 
diseases   

•  Establishing inspection systems for grading, packing and storage of agricultural products  

•  Assisting in developing systems for quality control of pest and disease control 

•  Formulating schemes for helping producers gain accreditation 

•  Establishing a voluntary crop insurance scheme  

•  Developing and expanding new markets Developing educational programs  

•  Undertaking market forecasting  

•  Undertaking research  
Clearly, that is a series of services that need to be funded in some way.  That is the crux of the matter - the 
chicken or the egg!  I had to say that again just to lighten myself up.  That statement is on the web site of the 
Agricultural Produce Commission WA.  Under the act, the APC can establish producers’ committees for 
particular industries.  As I understand, it there are a number of these types of committees. 
Hon Kim Chance:  There are 14 under the act. 
Hon PAUL LLEWELLYN:  Yes.  I will again read from the APC’s web site what it considers to be the 
functions of the producers’ committees.  That will clarify the intent of the Agricultural Produce Commission 
Act, which establishes the purpose for which the commission might impose a levy on the productivity of 
producers who collectively gain a service or benefit from being part of a group.  Under the heading “How does 
an APC producers’ committee operate?” the APC web site states -  

An APC producers’ committee is established after a period consultation with producers and approval 
given at an industry poll. 

It is clear that we can establish that this is a democratic, grassroots process.  There are no secret dealings and 
there is no secret business.  The web site continues - 

APC committees are made up of five or more people and all producers of the particular agriculture 
produce are eligible to nominate themselves to serve on the committee.  The Commission can appoint 
committee members or a poll of producers is held to elect members.  The term of office of members is 
for three years and they can nominate for further term. 

I will carry on.  It has been a longwinded debate but this statement clarifies the functions and purposes which are 
set out in the act and which give rise to this debate.  The web site states also - 

The chief function of APC committees is to estimate the annual costs for providing particular services 
to producers and recommend a “fee for service” that producers pay to cover the cost of initiatives, the 
fee for service is applied to all produce sold.  The services that can be provided by an APC Committee 
are listed under the Section 12.1 of the Act and producers vote for the provision of some or all of the 
services at the committee establishment poll. 

That is pretty clear.  There is no secret business.  It continues - 

The collection of the fee for service is normally through dealers, such as; market agents, wholesalers, 
exporters or retailers.  Although other collection methods that are more appropriate to particular 
industry sectors may be considered.  When approved by the Minister the fee for service is compulsory, 
this ensures - 

I do not know whether this is true; I am reading from the web site - 

that just as the benefits received by the producers are shared so is the cost. 
There is a clear relationship between the way the APC act is set out and the way in which it gives authority to the 
existence of the commission and, therefore, the committees that provide the services.  That is one level of 
investigation that the Greens (WA) undertook to provide some clarity to the debate.  I will not say another egg 
joke.  I was almost compelled to make another one. 

Hon Kim Chance:  But that is it in a nutshell. 

Hon PAUL LLEWELLYN:  Was that an egg joke? 

Hon Kim Chance:  No, it was a nut joke. 
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Hon PAUL LLEWELLYN:  Stop that.  I must focus on this because it is not an area I know a great deal about; 
therefore, I must focus on what I am doing. 
The current arrangement is largely a good arrangement.  It is appropriate that producers meet the cost of 
activities that benefit them.  If we follow that logic, it is appropriate that the people who benefit from producing 
potatoes, for example, are paid for the benefits.  I have jumped the gun. 
I will continue the logic I was pursuing before.  There are 14 producers’ groups.  I refer now to the 2004-05 
annual report of the Agricultural Produce Commission.  It appears that beekeepers, avocado growers, Carnarvon 
banana growers, potato farmers, a range of pome and citrus growers, strawberry growers, table grape growers 
and turf growers also have a producers’ group.  It is fairly wide ranging.  The point I am making is that the act 
sets up the producers’ committees in an inherently democratic way and gives them authority and meaning.  It is 
an impressive arrangement in many ways. 
Hon George Cash:  We agree that it is a democratic process.  However, you must check the regulations of those 
acts that you just mentioned because the regulations are not all written in the form of this regulation. 
Hon PAUL LLEWELLYN:  I follow that. 
Hon George Cash:  Have a look at the Horticultural Produce Commission Act 1998.  It specifically made 
reference to certain acts. 
Hon PAUL LLEWELLYN:  I followed that.  There were different ways in which these regulations have been 
formulated and in which the agricultural produce levy is calculated.  Part 2 of the agricultural produce act sets 
out the obligation.  In the case of potato producers, it is a levy of $4 a tonne and so on.  There are various ways 
in which the levy can be constructed.  It might be determined by the number of cents it costs to produce a dozen 
eggs.  It is entirely correct that a determination of the volume of product be made to establish an appropriate fee.  
The way in which the act is constructed leads naturally to a requirement that there be a reporting mechanism of 
the volume of the produce.  However, because the level of the levy is set out in the act and by agreement, there is 
no reason to determine the nature of the levy; it is necessary only to determine the volume of production.  That 
was the intent of the regulation, from my reading of it. 
Hon George Cash:  The delegated legislation committee did not question the regulations of the other acts that 
you have mentioned because it was satisfied they were framed in such a way as they would not infringe. 

Hon PAUL LLEWELLYN:  I understand the intention, and I will talk about that also.  I have looked at the act, 
the regulations and the web site and the way it works.  It was an extraordinary bit of research on the part of 
Greens because we have very little time to do this type of research and it demonstrates exactly why we are in 
Parliament.  It is possible to reach a reasonable conclusion on this without getting into the polemics.  It is 
appropriate that the producers meet the costs of the activities that benefit them and that the current arrangements 
are democratic and that a poll of the producers is required to set up the producers’ committee and to impose the 
charges for service.  It is a service charge.  I understand that we do not take the deliberations of the Joint 
Standing Committee on Delegated Legislation lightly.  Over the past year or so I have witnessed the committee 
diligently go through a review of these processes.  I think I share the view of the minister about the way the 
committee has argued this point; we very seldom do that.  The basis of the standing committee’s concern is that 
regulations 4 and 5 impose a charge on egg producers calculated on the basis of the number of eggs sold.  In fact, 
the regulations do not impose a charge on producers.  That will be done by determination of section 14 of the 
Agricultural Produce Commission Act 1988.  As yet no such determination has been made in this instance, as we 
know; it is hypothetical.  However, the specific matter is that the scale of the levy is not set by regulation; it is set 
by a process under section 14.  The regulations merely provide the detail of when a charge must be paid and the 
documentation that producers must provide.  The producers produce the eggs and they know the volume.  It is an 
accounting mechanism. 

Sitting suspended from 6.00 to 7.30 pm 

Hon PAUL LLEWELLYN:  I must catch up on where I was because I have just got my notes back from 
Hansard.  They have not been scrambled, but I must catch up on where I was exactly.  As I walked around, the 
corridors were filled with members making egg comments.  I think the one from certain members that must be 
mentioned is eggs-istentialism.  As a matter of fact, I have just been outside to get some eggs-ercise, which was 
very - 

Hon Peter Collier:  A crack-up. 

Hon PAUL LLEWELLYN:  I was not going to crack any more yolks.  Nevertheless, here we are. 

Hon Robyn McSweeney:  That is eggs-treme. 
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Hon PAUL LLEWELLYN:  We are waiting for anybody with contributions to this debate.  We could not do 
this without them.   

The point that I was making is that the Agricultural Produce (Egg Production Industry) Regulations were 
constructed around the Agricultural Produce Commission Act 1988, and that the act embedded a certain amount 
of logic about the entities that it creates and the various institutions that have been set up to provide services for 
the people who contribute to them.  I was establishing that the Joint Standing Committee on Delegated 
Legislation, some members of which have identified themselves to me in the corridors, has some concerns.  Our 
proposition is that the concerns of the Joint Standing Committee on Delegated Legislation are based on an 
inaccurate characterisation of the regulations.  Firstly, the basis of the standing committee’s concern is that 
regulations 4 and 5 impose a charge on egg producers calculated on the basis of the number of eggs sold.  As we 
have established, that is not correct.  They identify the number of eggs sold, and the levy or charge for service 
provided is set out elsewhere.  In fact, the regulations do not impose a charge on producers.  That will be done by 
a determination under section 14 of the Agricultural Produce Commission Act 1988.  As yet, as we mentioned 
previously, there is no determination for the value of eggs or the contribution for eggs.  The regulations merely 
provide the detail of when the charge needs to be paid and the documentation that needs to be provided by 
producers.  Section 25 of the act clearly authorises the making of regulations for this purpose.  If there is any 
problem, it is with the act rather than the regulations.  I believe that has been fairly extensively developed. 

Outside the lightness of the debate - I will not apologise for being light about it - there is a fairly logical structure 
to the argument.  I see that members of the Joint Standing Committee on Delegated Legislation are in the house.  
We believe that the regulations should be allowed to stand and that the government should consider whether any 
changes to the act are needed to resolve the issues that have been raised by the committee and, indeed, some 
members of the opposition.  With that, I conclude the Greens’ remarks.  I thank members for their contributions, 
because they have been eggs-cellent. 

HON ANTHONY FELS (Agricultural) [7.35 pm]:  I rise to contribute a bit more to this debate.  I will 
probably offer an alternative view to the diversity of views that have already been provided by members.  I have 
another issue with these proposed regulations.  I support the recommendations of the Joint Standing Committee 
on Delegated Legislation to disallow regulations 4 and 5 as they have been presented.  This government is 
rapidly gaining a reputation for imposing new taxes on industry and consumers to pay for whatever services are 
being provided, whether they are provided by the government or someone else.  Many of these services should 
be provided by the government. 

Hon Ken Travers:  This is egg marketing. 

Hon ANTHONY FELS:  This is not an egg marketing levy. 

Hon Kim Chance:  It can be used for marketing. 

Hon ANTHONY FELS:  It probably can, but the industry is not asking for that at the moment.  Therefore, it is 
not a levy.  I do not know whether the industry is even asking for a levy to be imposed; it probably is not.  To 
impose a regulation proposing a levy of X cents per dozen eggs gives the best indication that it is a tax on the 
industry.  There is no correlation between that and the services which are being provided and which will be 
funded from this levy.  The government’s role is to provide services.  For many years, the Department of 
Agriculture and Food has provided a service to all the agricultural industries - all the production industries.  It 
has been a good service, with the development of a lot of innovation and new research and the expansion of all 
those industries in Western Australia.   

We need to also look at the efficiency of introducing a tax on, and the way it is collected from, an industry such 
as this, and what it will contribute to the industry.  I compare this with the recently debated Energy Safety Levy 
Bill and the imposition of that levy on consumers of electricity and gas in this state.  Quite clearly, ultimately 
those consumers will pay for the imposition of that levy.  It is a levy on services that are presently provided by 
the Energy Safety Division of the Department of Consumer and Employment Protection. 

Hon Ken Travers:  And used to be provided by Western Power. 

Hon ANTHONY FELS:  A long time ago. 

Hon Ken Travers:  It’s not that long ago. 

Hon ANTHONY FELS:  It has comfortably been provided out of consolidated revenue in recent years. 

Hon Ken Travers:  When we were at uni together, Anthony, they were provided by Western Power, and it 
wasn’t that long ago. 
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Hon ANTHONY FELS:  They probably were.  While that was a government-owned entity, it did not really 
matter. 

Hon Ken Travers:  It was still paid for by - 

The DEPUTY PRESIDENT:  Order, members!  This is a debate about the eggs.  Let us not get into a debate 
about Western Power. 

Hon ANTHONY FELS:  Regulation 5 requires the egg producer to furnish a quarterly report on the number of 
eggs sold.  That is probably quite easy for a big egg producer in this state such as AAA Egg Company Pty Ltd, 
which supplies something like 85 per cent of the eggs in Western Australia.  However, where do we draw the 
line on who is counted in to pay this levy?  How will it be collected from the smaller operators?  There are no 
restrictions on an egg producer entering the industry now.  Some operators might supply 100 eggs a day.  How 
will the levy be collected from those operators?  How will a register of those operators be maintained, and how 
much extra work will there be for those smaller operators to comply with their quarterly reporting requirements 
on top of everything else that they must already comply with?   

In producing the report recommending that these regulations be disallowed, the committee carried out a pretty 
thorough investigation into the imposition of this levy, what it was setting out to do and whether it was a tax or a 
levy.  The committee wrote to the Department of Agriculture and Food to seek further clarification of the ways 
in which the levy would be collected, and what it would pay for.  The Department of Agriculture and Food stated 
that the levy would be X cents per dozen eggs sold but provided no correlation between that and the services that 
would be provided.  We have not yet been told what those services will be.  The minister indicated a number of 
areas that could be funded by this levy, and Hon Ken Travers indicated that the money could also be put into egg 
marketing.  Other issues such as a biosecurity were mentioned.  However, this industry is already paying a tax, 
and it is comfortable about paying it.  The tax is collected by the commonwealth government and amounts to 
approximately 32c for each day-old bird going into the egg production industry.  The intention of that was to 
cover all the aspects the minister mentioned earlier, especially biosecurity, disease control and management of 
the industry.  Newcastle disease is not a threat to the industry in this state.  There is compulsory vaccination 
across the industry, and quality requirements are imposed by Woolworths and the other major chains for the 
supply of eggs.  They must be produced in a quality, disease-free environment. 

I wonder what has motivated the minister to want to impose the proposed levy, or what we are claiming to be a 
tax, on the industry.  The industry clearly does not require it at this time.  If there is a major outbreak of disease 
or some problem in the industry in the future for which it needs funding, the government can take the initiative 
and respond to that immediately, and can impose a regulation at any time thereafter to deal with the funding if it 
is beyond what the government should be contributing.  The minister has been quite emotive in this debate with 
some of the claims he has made, such as that there would be no advancement of science without such a levy.  
That sort of thing is nonsense.  The industry is quite advanced and has been advancing rapidly in recent years.  
With the recent deregulation in Western Australia it is a very competitive and efficient industry.  I would be 
voting against this sort of tax even if it was ruled not to be a tax, because the industry does not need it or want it 
at the moment.  The industry is well covered on what it has agreed to contribute under the commonwealth 
scheme. 

Hon Kim Chance:  They are actually using a redundant state trust fund as their source of funds at the moment.  

Hon ANTHONY FELS:  That is the Egg Producers’ Committee in Western Australia? 

Hon Kim Chance:  Yes; that is their source of funds.  

Hon ANTHONY FELS:  I think there is something like $700 000 left in the fund.  That is probably plenty to 
keep it going for some time. 

Hon Kim Chance:  Plus the national arrangement. 

Hon ANTHONY FELS:  I think the national arrangement earns something like $4 million a year, which is 
handed back to the committee.  However, those are the really serious dollars that deal with disease control and 
biosecurity issues and whatever other research or development the industry wishes to pursue.  I am not sure 
whether it wants to put that money into marketing. 

Hon Kim Chance:  It deals with those biosecurity issues that are national in scope.  You identified Newcastle 
disease, and that is one of them. 

Hon ANTHONY FELS:  Bird flu might also be a problem in the future, as well as things that we do not even 
know about yet.  However, under the act the minister can still impose a regulation when it is necessary, but I 
believe that at this time it is not necessary.  As the minister mentioned earlier, it will not stop egg production 
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tomorrow morning.  The chooks will still be laying tomorrow morning even if this regulation fails tonight.  I do 
not think the regulation has been very well written or presented, and it is not necessary at this time.  The 
committee has made a unanimous finding; there is no dissent to the report recommending that these regulations 
be disallowed.  The major inference from the committee report was that the way the levy was presented in these 
regulations made it a tax; it is revenue collection, without any clear guidelines about the services that will be 
funded by this tax. 

We also need to consider how much time has been spent framing these regulations by the public servants in the 
various departments who draft and dream up these schemes, and the efficiency of the scheme.  How is the 
collection of the levy to be made more efficient when, in a deregulated industry in Western Australia, 85 per cent 
of the eggs are produced by AAA Egg Company, which was set up by a group of smaller licensed growers who 
banded together?  That is an efficient way to do it, and they have done it without direct government involvement.  
I am sure that they had some assistance and cooperation, but they have done quite well.  There are a couple of 
other large concerns that probably make up most of the remaining 15 per cent of production, and are quite large 
producers in their own right.  In an industry like this in this state I expect that this proposed levy, which I have 
been calling a tax, will be used mainly for funding those major players who can probably work out things like 
that well enough themselves, and can probably cover their needs under the commonwealth tax, or even by 
contributing in their own way.  I wonder what benefit there would be in imposing the levy on the smaller 
players.  It would be nearly impossible to maintain a register and ascertain where and who they are.  How will 
the government get their quarterly reports, because most of them are probably selling their eggs to their 
neighbours and at the front gate?  Signs advertising eggs for sale can be seen in many parts of the semirural areas 
around Perth.  I do not know how such a levy can be efficiently collected to service that industry. 

These regulations should be rejected.  I feel a bit sorry for those government members who were involved in the 
committee that had a proper look at this and came to the conclusion that the regulations did not comply with the 
definition of a “levy” and made the recommendation to disallow them.  They will now have to vote against that 
disallowance.  I urge all members to accept the committee’s findings and disallow these regulations.  It will not 
make any difference to the industry tonight, or in the short term.  If and when the industry does need some 
regulations to manage disease and biosecurity issues and promote efficiency, the minister can then very quickly 
implement a regulation to deal with the problem at that time.  If the minister were to take the $700 000 that is 
funding the Egg Producers’ Committee to run its meetings and do whatever other work needs to be done, and 
just hand it to the committee, it would probably be able to run the organisation for a number of years using the 
interest on those funds before needing any assistance.  It is a far more efficient way to do it than the minister 
concerning himself with the industry.  The government had every opportunity to explain the situation to the 
committee that looked into the regulations, and from the correspondence in the appendices to the report it 
appears that it was given a couple of opportunities to respond and make it a bit clearer, but it was not made any 
clearer at all.  The only thing that is clear is that this is a tax on the industry.  It is not related directly to the 
provision of services, or a fee for services. 

Hon Kim Chance:  How can it be a tax if it does not impose a charge?  Have you wondered about that? 

Hon ANTHONY FELS:  A tax imposes a charge.  

Hon Kim Chance:  No, this regulation does not impose a charge.  You understand that, don’t you? 

Hon ANTHONY FELS:  The government will be collecting money from the producers. 

Hon Kim Chance:  It provides a mechanism; it does not impose a charge.  I have said that four times now.  

Hon ANTHONY FELS:  It provides that mechanism, but then the minister only needs to say what the amount 
will be, and it is imposed.   

Hon Kim Chance:  The act provides that power. 

Hon ANTHONY FELS:  The regulations do that too.  

Hon Kim Chance:  This does not impose a charge. 

Hon ANTHONY FELS:  It goes to the point whereby the minister has only to say that it will be 2c a dozen or 
26c or whatever he wants to say. 

Hon Kim Chance:  Yes, that is the provision of the act. 

Hon ANTHONY FELS:  It does not say that the collection of that fee is related to the services being provided. 

Hon Kim Chance:  No, the act provides that certainty. 
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Hon ANTHONY FELS:  I think the minister should go back and read the regulations at the time when he needs 
to impose that levy, as he calls it, because he does not know what he is collecting the levy for and who should 
pay it.  It may be only an outbreak in the biggest producer in the state.   

Hon Kim Chance:  If that is a deficiency, it is a deficiency in the act.  It is not a deficiency in these regulations. 

Hon ANTHONY FELS:  We do not even know what we are imposing the levy for at this stage. 

Hon Kim Chance:  But these regs do not impose a levy; that is the point. 

Hon ANTHONY FELS:  It is setting up the mechanism for the minister to do that.   

Hon Kim Chance:  Yes. 

Hon ANTHONY FELS:  The minister is setting up something that we do not need at the moment and he can do 
that at a time when he knows what he needs the levy for and how much he needs to impose.   

I agree totally with the committee’s findings; that is, the regulations, as they have been drafted, impose a tax, and 
for that reason they have to be disallowed.  The minister has every opportunity to come back, as he said before 
and as he did with the fishing regulations, and impose the new regulations when they are necessary.  I urge all 
members to agree with the committee’s findings.  It spent a lot of time on this issue; we should not have had to 
spend the past couple of hours debating this.  This is really a debate about the functions, role and efficiency of 
the committee system.  It has done the work.  All sides of politics are represented on and have made their 
submissions to the committee, and I urge the house to agree with the committee and disallow these regulations. 

HON RAY HALLIGAN (North Metropolitan) [7.51 pm]:  I am saddened to have to stand here at this time, 
because, from what I have heard from Hon Paul Llewellyn, he will support the government on this matter.  We 
are aware of the numbers in this place and his support for the government means the motion will be defeated.  
Unfortunately, that is a reflection on not only the committee system of this house, but also the Joint Standing 
Committee on Delegated Legislation.  This is a very dark day in the history of this Parliament.   

Certain accusations have been made about incorrect information and I want to refute some of the inaccuracies. 

Hon Kim Chance:  Try to refute paragraph 6.10. 

Hon RAY HALLIGAN:  The minister has had his say; I will have mine and I expect him to listen.  By way of 
interjection, the Leader of the House and Minister for Agriculture and Food and whatever other things said that 
the regulations do not impose a charge.  Regulation 4 says a producer must pay a charge.  What does that mean?  
It does not exist!  If I take my glasses off, I cannot see the words!  What does “must pay a charge” mean, 
minister? 

Hon Kim Chance:  You tell me what the charge is, then. 

Hon RAY HALLIGAN:  Dear, oh dear!  

Hon Kim Chance:  It does not impose a charge.  Don’t you understand that? 

Hon RAY HALLIGAN:  I could be quite unparliamentary. 

Hon Kim Chance:  It does not impose a charge.  It makes clear that - 

Hon RAY HALLIGAN:  That is absolutely ridiculous and errant nonsense.   

Hon Kim Chance:  A charge has to be specified. 

Hon RAY HALLIGAN:  It says a charge must be paid and the regulations will determine what that charge is. 

Hon Kim Chance:  Exactly, but the charge is not set. 

Hon RAY HALLIGAN:  However, a charge is payable nonetheless. 

Hon Kim Chance:  No, not if it is not set. 

Hon RAY HALLIGAN:  The people on the other side of the chamber, including that person under the guise of 
the Greens (WA), have mentioned a levy.  If one reads Hansard, one will see how many times the word “levy” 
has been mentioned.  Do we know what “levy” means?  Does the minister know what “levy” means?   

Hon Kim Chance:  Yes. 

Hon RAY HALLIGAN:  What does it mean?  It is important that I know that the minister knows. 

Hon Kim Chance:  If you want me to establish a nexus between a levy and a charge, I am happy to do that. 

Hon RAY HALLIGAN:  What does it mean? 
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Hon Kim Chance:  I am happy to establish a nexus between a levy and charge, but regulation 4(1) does not set a 
levy either. 

Hon RAY HALLIGAN:  The Concise Oxford Dictionary states that a levy is the imposition of a tax, and it goes 
on with other things.  The minister should keep “the imposition of a levy” in the back of his mind.  That is a 
levy.  That is what the Leader of the House and Hon Paul Llewellyn have been talking about, yet they indicate to 
this house that they know what they are talking about!   

Regulation 4 says that the producer must pay a charge.  It is said that because we do not know what the charge is, 
the charge does not exist!   

Hon Kim Chance:  That is right. 

Hon RAY HALLIGAN:  Errant nonsense; absolute nonsense.   

Hon Kim Chance:  Okay; tell me what the charge is then. 

Hon RAY HALLIGAN:  The minister is representing the government; he should be telling us.   

Hon Kim Chance:  You are the one telling me that this is a tax. 

Hon RAY HALLIGAN:  I am reading black and white.  I am not saying it is a tax; in fact, quite the opposite.  I 
am asking the minister to sit there with his mouth buttoned for just a few minutes and hear what I have to say. 

Hon Kim Chance:  Even if it is wrong. 

Hon RAY HALLIGAN:  The minister is wrong!  Section 25 of the Agricultural Produce Commission Act 
provides for the Governor to make regulations.  No-one has disputed that; it is in the report.  The greater 
majority of bills that go through this place have that type of provision, which is fine.  That is accepted; it is 
normal.  No-one is arguing with that.  Therefore, let us forget about the fact that regulations can be prescribed by 
the Governor.  That is not an issue.  Section 14 refers to a commission established under section 4 of the 
Agricultural Produce Commission Act.  No-one can argue with that; it is in the report.  No-one is trying to hide 
anything; it is law.  Section 14 states - 

(1) The Commission, at the request and with the advice of a producers’ committee, may determine 
the cost or estimated cost of providing a service . . .  

Hon Kim Chance:  That is right; that is what establishes the charge.  You have hit on it now!  You have got it at 
last! 

Hon RAY HALLIGAN:  Please do not try to denigrate me.  The minister is the fool in this place.   

Hon Kim Chance:  The charge comes from the act; that is the point. 

Hon RAY HALLIGAN:  Mr Deputy President, who has the call, please? 

The DEPUTY PRESIDENT (Hon George Cash):  Hon Ray Halligan has the call. 

Hon RAY HALLIGAN:  Section 14(2) states - 

(2) The Commission is to determine the amount of a charge imposed . . .  

There is no charge!  It does not exist!  Therefore, I do not know why section 14 exists.  It is all to do with a “cost 
or estimated cost of providing a service” and any other relevant factor, whatever that might mean. 

The minister spoke about levies previously.  He referred to where the current funds come from.  An undated 
explanatory memorandum that came with the Agricultural Produce (Egg Production Industry) Regulations 2006 
refers to a transfer of levy collection under the Poultry Industry (Trust Fund) Act 1948 for a fee for service.  
Therefore, we have gone from a levy to a fee for service.  We know that there is a need within the primary 
legislation to be specific, and we will go into that.  We have to be specific in the primary legislation!  I say to 
Hon Paul Llewellyn that we are talking about fact; we are not talking about wishy-washy issues of what I believe 
is right or equitable!  It is what is law, which is what we deal with.  I think it is something that the member will 
have to take note of. 

Hon Paul Llewellyn:  I am all ears. 

Hon RAY HALLIGAN:  I do not think so.  I do not think there is anything between them! 

The minister spoke about the fact that if we do not go down this path, every charge that is imposed will have to 
come through this place by way of amendment to the act.  That is not true.  Plenty of fees and charges go through 
because they are increased by the consumer price index.  I mentioned earlier in my speech about the 500-odd 
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pieces of subsidiary legislation that go through the committee.  A great number of those are, in fact, that type of 
regulation.  They are going through all the time; they do not come through this place.  They go through as 
subsidiary legislation.  I believe that is a furphy. 

Getting back to levies and charges, we should not forget that it is the act but also the regulation that refers to 
paying a charge.  We should forget the amount for the moment because, quite often, the regulations state it but 
change it.  It does not remain the same all the time.  It is not in the act; it is in the regulations. 

Hon Kim Chance:  I am sorry that I upset you earlier.  The point I was trying to make is that one provides a 
mechanism for the charge and the other provides the charge.  Regulation 4(1) provides only a mechanism for the 
charge.  Section 14(1) of the act provides the power for the charge without regulation.  That is the point I was 
trying to make.  Regulation 4(1) should not be disallowed on the grounds that the member has provided.  That is 
my argument. 

Hon RAY HALLIGAN:  That is a different argument from the one that the minister put forward.  We will go 
into that.  I thank the minister for clarifying his argument because that was required. 

Section 14(1) provides for the determination of a cost or estimated cost and the imposition of a charge.  As is 
normal - I suggest it is normal - the act, because it is now closed off at this point, does not have the mechanism, 
certainly not under section 14(1).  Where would we normally go to find out where the charge is calculated?  We 
would normally go to the regulations.   

Hon Kim Chance:  No.  The imposition of the charge does not require a regulation. 

Hon RAY HALLIGAN:  What is the charge? 

Hon Kim Chance:  It is what is determined by the producers’ committee from time to time and approved by the 
minister.  That is a provision of the act that the member might find distasteful, but his argument would then be 
with the act and not the regulations. 
Hon RAY HALLIGAN:  I take that point but it can still offend the committee’s terms of reference because the 
minister is not providing an explanation to egg producers about what the charge might be or how it is calculated.  
There are a number of things wrong with this. 
Hon Kim Chance:  That is an interesting point.  We will discuss that further. 
Hon RAY HALLIGAN:  It is something that needs to be provided but is not being provided.  It is a matter of 
that shadow behind a person knowing that a charge can and will be imposed but never knowing how it is 
calculated.  It states that it has to be notified.  Section 14(3) of the act states - 

Notice of a charge imposed - 
That is the figure being charged - 

under this section is to be published, and the charge is payable, in accordance with the regulations. 
That is the mechanism of how to bring it in.  We still have no idea of what the charge is or how it is calculated. 
Hon Paul Llewellyn interjected. 
Hon RAY HALLIGAN:  Not according to the act.   
Hon Kim Chance:  It is a matter for the industry itself to determine internally what the charge will be.  It then 
has to put it to the minister for approval. 
Hon RAY HALLIGAN:  I want to get over this problem first.  A poll of egg producers was conducted and the 
result of the poll was that 85 per cent support the establishment of a producers’ committee.  Where is the amount 
of the charge in that?  Go back to Google and when it is found, let me know!   

Hon Kim Chance:  You can poll on an individual levy. 

Hon RAY HALLIGAN:  The government has not done that.  Where is it? 

Hon Kim Chance:  That is a function of the Egg Producers’ Committee; it is not a function of government.  It is 
outside government.  Government is providing only the primary and subsidiary legislation to enable the industry 
to carry out its functions. 

Hon RAY HALLIGAN:  That does not hold water.  What the minister is suggesting is that the government can 
delegate to an unknown group, and in this case it is the egg producers.  I do not know how that group is made up.  
I know it is supposedly made up of people from the industry.  They will determine what they will charge 
themselves. 



Extract from Hansard 
[COUNCIL - Tuesday, 29 August 2006] 

 p5286c-5302a 
Hon Bruce Donaldson; Deputy President; Hon George Cash; Hon Paul Llewellyn; Hon Anthony Fels; Hon Ray 

Halligan 

 [15] 

Hon Kim Chance:  Yes.  The act provides that.  As I said, the member might find that offensive.  That is a 
problem with the act, if it is a problem.  It is not a problem with the regulations. 

Hon RAY HALLIGAN:  Let us continue down this path.  The egg producers who are not on the committee - I 
make the assumption that they are not all on the committee - will not necessarily know what it is they are up for, 
if I can put it that way colloquially.  They will not know what the charge is likely to be unless there is 
consultation.  What guarantees are there that there will be that consultation? 

Hon Kim Chance:  It is the same as any other democratic process.  If the producers are not happy, they will vote 
out their producers’ committee members. 

Hon RAY HALLIGAN:  Is the minister suggesting that these moneys will never come into the hands of 
government? 

Hon Kim Chance:  No, they can’t.   

Hon RAY HALLIGAN:  The minister’s argument - 

Hon Kim Chance:  The integrity of the growers’ funds is governed under the auspices of the commissioner 
established under the Agricultural Produce Commission Act.  The commissioner, Harry Morgan, has ultimate 
responsibility for all 14 of those grower groups. 

Hon RAY HALLIGAN:  Can the producers’ committees, as distinct from the Agricultural Produce 
Commission, set up their own bank accounts? 

Hon Kim Chance:  No.  I think they all bank through the Agricultural Produce Commission because the 
accountable officer is Harry Morgan, the commissioner.  I think that is how it works.  The member is getting into 
some detail now.  I do not think that I can direct the commissioner.  I may be able to.  I do not think that Harry 
would take very kindly to it. 

Hon RAY HALLIGAN:  No, but some other commissioner may.  There needs to be something in principle that 
works irrespective of who the commissioner is. 

Hon Kim Chance:  Again, this goes to questions of the adequacy of the act, not the legitimacy of the 
regulations. 

Hon RAY HALLIGAN:  May I go to the regulations themselves and the reason the issue with regulations 4 and 
5 was raised?  Members will be aware that we wrote to the department on three occasions and it responded on 
three occasions.  I have heard the argument about regulations 4 and 5 and the actual wording of them.  In fact, 
the question was asked of the department what the wording meant.  It was the department’s response to the 
committee that prompted the report in the manner it has been presented to this house. 
Hon Kim Chance:  That is where the issue of X cents per dozen came from in the first place. 

Hon RAY HALLIGAN:  Exactly.  That is why regulation 5 has been included in the motion because it was the 
department that stated that we should refer to its response about regulation 4.  If it was linking the two together - 

Hon Kim Chance:  In hindsight, in a complex thing like this, it would have been better for the department to 
send someone to talk to the committee’s advisory officer. 

Hon RAY HALLIGAN:  There have been other things that have confused and muddied the issue, so to speak.  
The department stated - 

Section 14 of the Act governs the process by which the Commission, with the advice of a producers’ 
committee, estimates the cost of provision of services to producers.  

No problem.  It continues by saying that this is not a total charge.  This is where it got into semantics about what 
a total charge was; it has also done the wrong thing there.  The report reads - 

This is not a ‘total charge’ as such and the Act does not make use of that concept although in a sense 
the ‘total charge’ will be equivalent to the cost or estimated cost of providing the service.   

Of course it will.  That is where the department was going around in circles.  I am not that unsure about the 
reason.  It continues - 

In order to raise the estimated cost, the charge to be imposed upon the relevant producers is calculated. 

That is dividing one figure into another, and that is fine because it is arithmetic.  The department did not have to 
explain that.  We understood it.  The department was not answering our question of how the charge was to be 
calculated.  Although we can say that the regulations do not impose a charge, which I still think is being 
pedantic, I will put it in the way the department put it in its response to the letter of 1 June - 
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3)  Your answer to the second question asked by the committee suggests there may be some 
connection between the charge imposed on an egg producer and the number of eggs sold.  Is this 
the case? 

This was exactly what we were looking for.  We wanted to know how the department would calculate the charge 
and how people would be made aware of their responsibilities and obligations.  The department’s response was - 

… the Commission generally imposes a charge on producers (whether it be horticultural produce, 
honey, pork, etc.) based on quantity of produce.  In the case of eggs, as noted at 1) above, if the Egg 
Producers’ Committee were to recommend to the Commission to impose a charge it is likely that it 
would be in the form of ‘x’ cents per dozen eggs sold. 

This also suggested to the committee that the bigger producers would pay more even though the service that they 
would be provided with may not correspond to their size.   

Hon Kim Chance:  I make the point that that is a function of section 14(1) of the act; it is not a function of 
section 4(1) of the regulations.  That is what the act empowers to be done.   

Hon RAY HALLIGAN:  That is what the act allows.  The regulation shows how the charge can be collected.   

Hon Kim Chance:  The mechanism, yes. 

Hon RAY HALLIGAN:  The mechanism worried the committee as well because it is part of a calculation. 

Hon Kim Chance:  Yes, but the powers of section 14(1) are exercised without regulation.   

Hon RAY HALLIGAN:  I see the minister’s point. 

Hon Kim Chance:  They are exercised directly from the act, which is, again, a bit strange. 

Hon RAY HALLIGAN:  It is unusual.  Section 14(3) refers to notice of a charge imposed.  That is only the 
notice.   

Hon Kim Chance:  That is to set the mechanism and the notice. 

Hon RAY HALLIGAN:  That applies to only the notice and not the calculation.  It is different.  Under section 
14(1) the commission must have the minister’s approval.  It reads - 

The Commission, at the request and with the advice of a producers’ committee, may determine the cost 
or estimated cost of providing a service which the producers’ committee is authorised to provide and, 
with the approval of the Minister, may impose a charge for the provision of that service.   

The charge is not even obligatory.  It is not happening at the present time because of funding from the other trust 
fund.   

Hon Kim Chance:  Yes.   

Hon RAY HALLIGAN:  It is convoluted.  Under section 14, the producers’ committee may determine a cost 
and impose a charge without need of the regulations, although section 25(2)(ea) reads - 

prescribe the manner in which charges imposed under this Act shall be paid and collected and the 
persons to whom the charges shall be paid or by whom the charges shall be collected . . .  

The act itself is bringing the regulations into it.  Even though section 14 allows the minister to do so, the 
minister’s response was that he could do it without the regulations; in fact, section 25 of the act insists that the 
regulations prescribe the manner in which the charges imposed under the act shall be paid.   

Hon Kim Chance:  One can set the charge without regulation, but the problem is that one might set the charge 
but not have the mechanism in place to administer the charge.   

Hon RAY HALLIGAN:  One would have to have it in order to collect it and know what to do with it.  That is 
when section 25 comes into play.  That imposes the regulation on the minister.   

Hon Kim Chance:  Yes, under section 14(3). 

Hon Paul Llewellyn:  That is the point. 

Hon RAY HALLIGAN:  Section 14(3) refers only to publishing, and that is all it refers to.  The regulations set 
out the form in which it will be published but not the calculation.  Section 25 provides that there must be 
regulations to determine how the charges shall be paid and collected and the persons to whom charges shall be 
paid or by whom the charges shall be collected.  That appears to overcome some of those problems.  We know 



Extract from Hansard 
[COUNCIL - Tuesday, 29 August 2006] 

 p5286c-5302a 
Hon Bruce Donaldson; Deputy President; Hon George Cash; Hon Paul Llewellyn; Hon Anthony Fels; Hon Ray 

Halligan 

 [17] 

that a charge can be imposed under section 14 of the act.  Section 25 of the act instructs us to go to regulations to 
find out a number of other matters, including the way information is published.  Has the charge been 
determined?  It revolves around the cost or estimated cost, and that is spelt out.   

Hon Kim Chance:  There is no such determination in this respect. 

Hon RAY HALLIGAN:  No, but section 14 spells out the types of moneys that one can expect to receive for 
the services provided, and that is the cost or estimated cost. 

Mr Deputy President, with the concurrence of the Leader of the House, I ask if you might leave the chair for five 
minutes. 

The DEPUTY PRESIDENT (Hon George Cash):  Hon Ray Halligan has asked that I leave the chair for five 
minutes.  I assume that is so that there may be some discussions about resolving an issue, which will save the 
time of the house in due course.  If there is no objection to that course of action, I shall leave the chair until the 
ringing of the bells.  

Sitting suspended from 8.18 to 8.27 pm 

Hon RAY HALLIGAN:  I thank the house for the opportunity to speak with the minister.  I will put forward the 
case as presented by the Joint Standing Committee on Delegated Legislation.  The committee certainly had 
concerns about the uncertainty of how a charge referred to in regulation 4 related to a charge to be calculated by 
the Agricultural Produce Commission pursuant to section 14 of the Agricultural Produce Commission Act.  The 
committee, as members will see from the report, also had concerns about the fact that it appears to be premised 
on the sale of eggs rather than the provision of a service.  Being aware of the numbers in the chamber and the 
way in which members who have spoken on this issue will vote, I will conclude my remarks. 

Amendment put and passed. 

Motion, as Amended 
Question put and negatived. 
 


